April 1, 2011

Marlene H. Dortch, Secretary

Federal Communications Commission
Office of the Secretary

445 12th Street

Washington, D.C. 20554

CC Docket 02-6
Dear Ms. Dortch:

In accordance with Federal Communications Commission rules, Navajo Education Technology
Consortium (NETC) is filing this is Request For Review and/or Waiver appealing two USAC
Notification Adjustment Letters (“COMADs”) than rescinded previously approved funding
commitments for Funding Year (“FY”) 2004. Since the reasons for the COMADs are the same,
both appeals are being presented in one document.

Appeal #1:

Name of applicant: Navajo Education Technology Consortium (NETC)
Form 471 Application Number: 428029

FRN: 1199080

Funding year: 2004

Billed Entity Number: 26513

FCC Registration Number: 0014734016

Service Provider: Navajo Communications/Frontier

SPIN#: 143002480

Date of Administrator’s Letter Denying Appeal: February 4, 2011

Fund Recovery Amount: $186,766.49

Appeal #2:

Billed-Entity Name of applicant: Navajo Education Technology Consortium (NETC)
Form 471 Application Number: 432378

FRN: 1202243

Funding year: 2004

Billed Entity Number: 26513

FCC Registration Number: 0014734016

Service Provider: Navajo Nation Department of Information Technology
SPIN#: 143027949

Date of Administrator’s Letter Denying Appeal: February 22, 2011

Fund Recovery Amount: $522,025.20



Contact Information: Lennard Eltsosie

Executive Director

Navajo Education Technology Consortium
(928) 221-9850

email: netc1@mail.ganado.k12.az.us

STATEMENT IN SUPPORT OF APPEAL

I. EACTS

1.

The original reason given for both COMADs: The technology plan for this entity, covering
the relevant funding year, was not approved at the time of submission of the Form 486.
The technology plan for the relevant funding year needed to be approved prior to
submitting the Form 486 or the start of services, whichever was earlier. The SLD’s
denial of our appeals upheld the original denial reasons.

For FY 2002, FY 2003, and FY2004 the Navajo Education Technology Consortium
(NETC) used (adopted) the Gallup-McKinley County Public Schools’ (GMCS) State of
New Mexico approved technology plan. Not only was Gallup the Fiscal Agent for NETC,
the school district also comprised over 40% of NETC's member schools and the NETC
members schools served the same population (students) as GMCS. GMCS’
contributions had been significant in leadership, in technical expertise, and in digital
delivery of video, so during the first years of the consortium's existence, they relied
heavily on GMCS' experience with Technology Plans and aligned NETC's technology
requirements with those plans.

. During FY 2002, 2003 and 2004 the SLD performed Selective Reviews of the NETC

applications. The selective reviewers involved were as follow:

FY Dick Destaffaney

2002

FY Joe Moryl

2003 John Cavan

FY Tom Celentano

2004 Earl
Baderschneider

In each of the 3 years NETC sent the selective reviewers copies of the GMCS
technology plan along with an explanation that the plan was created by GMCS. In all 3
years, the SLD reviewers accepted those technology plan and funding was awarded for
the NETC applications.

In each of the 3 years the submitted technology (GMCS) plans had been approved by
the state of New Mexico prior to the submission of the 486. Specifically Attachment
#090 shows that the 3 year plan covering FY 2004 was approved on August 29, 2003
long before the FY 2004 486 submission.



6. As one example, in August of 2004 NETC told the first FY 2004 Selective Reviewer, Mr.
Celantano, the following regarding the FY 2004 application:

" The Navajo Education Technology Consortium is aligned with the GMCS NM state
approved technology plan. This plan is attached in Index Tab 1."

7. In March of 2005, a second Selective Reviewer, Mr. Baderschneider asked the following
question. We have underlined a section to highlight an important issue.

THE SLD’S QUESTION:

"Technology Plan: During the FY 2004 Selective Review you provided a copy of the
Gallup-McKinley County Schools and stated that “[tlhe Navajo Education Technology
Consortium is aligned with the GMCS NM state approved technology plan.” That
technology plan does not refer to the other [i.e. non GMCS] members of the Consortium
that are a part of your FY 2002 Refile application. Please provide me with either a
Technology Plan for the entire Consortium that covers FY 2003 and FY 2004, or provide
other Technology Plans for FY 2003 and FY 2004 that cover the rest of the schools in
the Consortium."

NETC’S RESPONSE TO THE SLD’S QUESTION:

In March of 2005, NETC responded to Mr. Baderschneider with the following regarding
the FY 2004 application.

"The Navajo Education Technology Consortium was using the GMCS NM state
approved technology plan for FY 2002 (Year 5 Refile). Not only was Gallup GMCS our
Fiscal Agent, they also comprised over 40% of our member schools. GMCS’
contributions have been significant in leadership, in technical expertise, and in digital
delivery of video, so during the first years, Year 5, 6, and 7 of applying for E-rate funding
we aligned ourselves with GMCS for their experience with Technology Planning.

"While it was appropriate to align ourselves with the GMCS plan during our startup
period, we have since understood the merits of developing our own, NETC Consortium
Technology Plan. This plan is in the process of being approved by the State of New
Mexico and is attached.”

The March 2005 response must have satisfied Mr. Baderschneider because the SLD
funded the application.

In early 2009 during a USAC audit, the Moss Adams auditors came to the opposite
conclusion, they rejected the GMCS technology plan and kept insisting on a technology
plan the specifically enumerated the other [i.e. non-GMCS] members of the Consortium
that are a part of the application.

It should be noted that the grounds for the auditor’s negative finding in 2009 is nearly
identical to the issue raised by Mr. Baderschneider’s in 2005 (underlined in item 5a
above) which was answered to USAC’s satisfaction by NETC back at that time.



8. On September 28, 2005 NETC's own technology plan for funding years 2004, 2005 and
2006 was finally approved. Subsequent applications to the SLD no longer relied on the
GMCS technology plan. The September, 28, 2005 tech plan approval came before any
priority 2 services were received for FY 2004. (This was because there had been delays
in the project which had caused NETC to file delivery service extensions.)

Il. Discussion

A review of the facts makes it very clear that the auditors’ negative conclusion was a direct
contradiction of the conclusion reached by 5 different SLD reviewers over a 3 year period.

The auditors stated that they reached this opposite opinion because Gallup McKinley refused to
provide documentation to support NETC'’s technology plans. The auditors also stated that
GMCS denied knowing their tech plan was being used by the NETC, which fact they were
unable to document for NETC. Other than the auditors’ allegations, the auditors never provided
NETC with direct evidence that Gallup actually made such statements about the tech plan. The
auditors’ conclusion is based solely on the fact that at the time of the audit Gallup-McKinley
refused to provide corroborating documentation. In the attachment D.1 letter dated April 16,
2009, GMCS states that despite providing LOAs to the NETC consortium, they did not receive
E-rate services through the consortium for the years subject of the audit. Their refusal to provide
documentation was based on this lack of participation, which clearly allows for the inference that
the corroborating documentation exists and is in the possession of GMCS.

The specific documents they are refusing to provide was related to Free and Reduced
information which is not a refusal to provide technology plans and technology plan approval
letters. (Indeed, the GMCS tech plans an proof of approvals have been provided to the
auditor’s several times.) Further, the letter confirms that GMCS had knowledge of NETC
workings because the letter acknowledges that GMCS signed letters of agency (LOAS) giving
NETC authority to file E-Rate applications.

In fact the auditors were provided with copious versions of NETC board minutes in which high
level GMCS personnel were present and active participants in the board discussions. As a long
time E-Rate applicant, it is certain that GMCS was aware of the SLD rules regarding technology
planning. Itis unthinkable that GMCS would have signed the NETC LOAs if there was any
doubt that NETC had a valid technology plan.

Finally, although the GMCS letter states that GMCS “never participated in any E-rate application
initiated by the Navajo Education Technology Consortium”, it later clarifies that statement by
stating that there were LOAs, but that “there were never any services requested or provided”.
This is totally consistent with NETC contention that GMCS was originally part of the Consortium
application, but that they later withdrew from the consortium without ever having received
services. Several PIA responses to that affect had been provided to the auditor’s and one such
letter is in Attachment D.2.

lll. Request for Waiver

NETC requests that if, despite the facts and arguments offered herein, the FCC agrees with the
SLD and does not reverse the COMADSs, that NETC be granted a waiver of the applicable rules
regarding technology plans. This would serve the best interests of the students of the Navajo
Nation who are the ones for whom the E-rate program funds are intended. Additionally, the
financial hardship that will result from USAC’s determinations supports waiver.



IV. Conclusion

Based on the above it is clear that the auditors and the SLD erred by recommending
commitment adjustment recovery for both FRNs. NETC should not be penalized just because
GMCS refuses to provide corroborating documentation. In its letter it is clear that GMCS has its
own reasons for not providing the documents, but their reasons make no mention of the
technology plan. GMCS does not deny that the GMCS approved technology plan was used by
NETC while GMCS was still part of the E-rate consortium. NETC should not be penalized for a
third-party’s refusal to provide documentation. This is especially true when USAC PIA
reviewers had been in possession of the technology plans for 3 years, and reviewed it several
times dating from the initial funding year to the funding year at issue FY 2004.

NETC complied with SLD rules to the best of its ability and timely provided all requested
documentation during the course of the multiple Selective Reviews. It should not now be
required to return funds based on an insufficient auditors’ finding that was caused by a third
party failing to provide the auditors information already in the possession of USAC. The
hardship this unjust COMAD would cause to the impoverished students of the Navajo Nation
would be immeasurable.

Respectfully submitted,

Lennard Eltsosie



Lmversal Seence Admanisivine Cosngany Schools & Libraries Divi=iern
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Horificatien of Improperly Disbursed Funds Recovery Letter
Funding Yesr 2004: July 1, 2004 - June 3Q, 2008

Ssttember _0, 2010

Lennard Eltsosie

MAVAJO EDUCATION TECHNOLOSY CONSCRTIOUNM
Pe Box 1757

Banade, AZ BEERLE

Re: Form 471 Application Number: 432378
Funding Year: 2004
Applicant's Form Tdentifier; HETCYRTRZ
Billed Entity Number: 226513
FCC Registration Nupber: 0014734016
EPIN; 143037549
EDIN Mame: The Mavajs Wation - Deparment of Infermation Teshnol

Service Frovider Contzct Borses: Harold Skow

Our routine review of Schools and Libraries Frogram (Program) furnding commitments Has
revealed certain applications where funds were cisbursed ir vislation ¢f Fregram rules,

In order Lo be surs that no fonds ares lsec in wiciation of Program rples, the Universal
S=rvice Raministrative Company (DSAC) must Now recover these improper disbursements. The
purpese of This letrer is to ipforp you of the receveriss as regiyired by Progzsm rules;
and to give you an eppurtunity to apreal this cecision. USAC has determined the
apolilcan, is responsible far all ey soeée of “he Piggram rule viclatiors. Thersfore, the
dfb-iecant lp responsible tec repasy all &y some &% tie funds disbursed in erro-,

This is NOT a Bill. The nexs t8p ir the recovery of improperly disburssd funds Frocegs
=5 Iar UEAC tp issue you & Demand Fayment Lesser. Tne balance of the cdebr will be due
within 30 gays of that letter. Failure to pay the debt withia 30 days from the date of
tae Demand Payment Letter could resulc in interest, lace payment fees, administra=ive
enarges and inglenentation of ths “Red Light Rule.” The FOC's Red Lisht Ruls reguires
USAC to dismiss pending FOO Form 472 spplications if thke entity responsible for paying
the cutstanding debr has not paid the debt, or ptherwiss mads satisfactory arcasnoements
co pay the debt within 30 cays of the aotice provided by USAC. TFeor more infarmation en
The Red Light Rule, pleas= zee “Red Light Frequently Aaked Questions (FAQs!™ posted er
the FOC website at nrep:/ fwww. foo. gevidekt esllection/fag.atrl,



T APFERL THIS LECISION:

You have to cption of Iiling an appesl with USAC er cirec=lv with the Fadera!
Communications Cormissism (FCC),

T you wish te appeal the Netificaticn of Daproperly Cishurzed Fuads decision ‘ndlcated
a0 this _etter to USAC your appeal must oe receives or postmarksd within 60 days of the
date of this letter. Fallure to meer this requisement will result ir sutomatic cismissal
of your appesl. In yeur lstser of appeal:

1. Ingiude ithe rame, sddress, telepnone number, faw member, awnd email addrsss (1F
avallscle) far whe pecson who can most readily discess this appeal wien us.

2. Staze outright thet your letcter is a=n appeal., Identify the date of ehe Netificatisy
of Improperly Disborsed Funds Betcvery Iettsr and the furding reguest numbers you are
appealing. Youzr letter of sppea’ must ‘o-lude the

& B3illed Encity ¥ams;

® Form 471 Application Numbew,

& Billed Entity Wumber, spd

¢ PCC Regletration Number (FOC BK) frow the top of your lestter,

3. Wher explaining your appesl, copy the language ar test from the Fanding Dispursemes:
Recovery Report included with this letter that is the supject of your appezl to allow
USAC to more readily understans yocur appeal and respond aporopriately. Flease keep your
Letter to the polint, and provide documentatism =o suppor: your appesl. Be surs to kesp a
sepy of your entire appeal including any correspcrdence snd documentactisn,

4, If you are an applicanmt, please provide & eopy of yeur appeal ta the service
grovider|s} affected by UBAC's decisisn. [f you sre a service provider, pleass provige a
cepy of your appeal to the spplicanti(s) affsctes Fy USRC"s decizion.

=. Frovide an astherlzed signature on yeur lettsr of appeal.

To submit your apoesl te USAC by emall, email your azpeal to
eppealsfsl universalservice.arg. TEAC will zutomatically reply to incoming emails to
conflzm receipk,

To submit your sppesl te us by fax, Tax your appesl tc (973) B08-€54Z.
Te submit yeur sppeal to us on paper, send veus atoeal to:

Letter of Appeal

Scheols s=nd Likraries Division - Carresponderce Jeit
100 8, Jefferson Rd,

By @ Ben 952

Whippamy, BT 07661

For mese informationm on stomitting an appésal ts UEAC, please see the "Bppesls Procedurs”
Fosted on our websites

<L you wish to zppeal & decision in this lestér to the FoC, you shsuld refer to 20 Dockst
Ne. (2-€ on the first page of yeour appea’l te the FOC, “Your appeal nust be receives oy
the FCC or pestmarked within 60 days of the date =f this letter, Failure tp mest this
regiirement will result in automatic dismissal of your agpeal. We strangly recommend
LRat yeu use the electronic flling sptions describsd in =he “Appeals Proceduire” posted or
tur website. If you are stbmitcing your appeal via United States Fustal Service, send
bar FOC, Office of the Secretary, 445 12th Street 3W, Washingtor, DO 20554,



FURDIKE DPIEBUREBEMENT RECOVERY REPORT

Sn the pages fallowing thnis leiter, we Rave provided s Funding Disburfsemsrit Recovsry
Repert [Repozrt] Zfor the Form 471 applipation cited abowe. The snolased Repere
itncludes the Funding Requsst Nomber(s!: from the spplicetica for whick rzcovery is
necessary, See the "Suide to UBAC Lezter Reports™ posted at
Bitpr/fusac.orgfalfronlefreference/dilide-ngac-letiar-reports , aepn for ooce
information on each of the Tields in the Hepopt, USAC is e=lse sendinc tois
information to cthe gervice prowider for isformationsl purposes. If USAC has
Setermined tha ssrvize provider (s alse responsible for any rules vielazion on thasa
FRbl i8], 2 sepaiabe letiar will be sent tg the servige provider derailing tha
necessary service provider actisn. The Heport explains the exact smicunt the
spelicant 15 responeille for repaving.

Schoels snd Librazdies Jivision
Cniversal Services Rdministrative Compeny

a:Ha¥eld Fkow
Ths FWavajo ¥atiorn - Ceparment of Information Technaleogy



Funding Diskbursemsnt Recovery Report
for Form 471 Applicaticn Number: 432378
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USAC

umuudhmteAﬂnmuquw{mwmw s3chools & Likraries Division

Fotification of Improperly Disbursed Funds Recovery Letter
Fonding Year 2004: Juaiy 1, 3904 ~ June 30, 2005

SepLeiiber 10, EUMC

Lennard Eltscsie

HMAVAJO EDUCATION TECENOLOGY CONSORTIUM
Po Bex 1757

Ganado, AZ BEEQE

Be: Form 471 Application Number: 428023
Funding Year: 2004
Appligant's Form Identifier: NETCYRT#1
Billed Entity Mumber: 228513
FCC Ragistration Number: 0014734028
SPIN: 143002480
SBTH Hame: WAVAJO COb CO

Service Provider Uomtact Pereon: Jessica Matushek

Car routime review of Scheosls and Likbrariss Program (Frogram! funding cormitments has
feyealed geriain apolications whers funds were disbursed in vigletisn oz Program Zulss.

In order to ke sure that no funds are used in wiglation of Frogram rulss, the Universal
Service Administrative Company (USAC) must now regover thess improper disbursements, The
purpese of this lecter is To inform wou of the recoveriss as reaguirad by Trogzaim rules,
Bfd te giwe you Bn spportanicy to appeal this dedision. USAC has determined the
srpligant i¥ resporsible for all or sgme of the Frogram Tals wislaticns Therefore, the
#ppl leant is respenaihle to repay 211 or sone of the funds disnurssd in error.

This 1s HOT & bill. The mext step in the recowery of improperly disbuvsed funds process
iy for USAC to issus you @ Dswand Feyment lestter. The balence of the dabt will bs dew
within 30 days of that lette:, Fallure o pay the debt wmithin 30 dayve from the date of
the Demand Payment Letter could result in interegt; late payment f=e8, administrative
charges and implementatiosn of the "Red Light Rule.™ "The FOC"s Red Light Bile Tacgeires
JIAC to dismiss pending FCC Foem 471 applications if the eftity respensible for payi=g
the outstanding debt has net pald the daebt, or otherwlse made satisfactory arrangements
v pay the debr within 3C days of the norice provided By USAC, For more information on
the Rad Light Rule; please see "Red Ligh: Fréagusntly Asked Questions (FAQs)" possad on
the FCC website at ntbpr/fwew. fos. gov/debt zollesvion/fag.keml.



TC AEPEAL THEIZ DECISION

You have to gption of filirg s= apeesl with USAC oo directiy with the Dederzl
Cemmunications Cermissieh (FUC) .

Lf you wish te sppeal the Motificavien of Improperly Disbursed Fonds decision indicazed

in tris letter to USAC your eppeal must be received corf postmarked within &0 days of the

date of thizx lettar. Failuss cn mess £his rejuitement will “esult in sutomartic disrissal
ol your appezl. Im your letter of apgealt

L. Imeluge the name; address; relsprese number, Sax rumber, and email agddress (if
availaple! for the persen who can most readily discoes this appeal with s

2, tate cuiright thak your latter is .an appeal: Toerntify ths diéte oFf the Motifica-ion
2L Improperly Disbursed Funds Recovery Letter and the funding IEJUEST NUMDETs you are
sppealing. TYour letter ¢f appeal must include the

® Billed Epticy Matre;

o Form 471 Bprlicatics Humber,

® Billed Eantity Mumber, srd

® FLC Reglstratlon Number |FCC RN) from the top af yeur let-er.

3. When explaining your appeal; copy the language or tex:i from the Funcing Diskursément
Secovery Report Ilncluded with this letter that is the sebjest of ¥oUE apgpeal to allew
JEAC £5 more readily understand your =ppezl and respond eppropriately, Flease kzep your
letner to the point, ard pravide documentacicn to Fupport yeour appeal. Be Eure to keep :z
sepy of your entire appeal including any correspordence and cocumsntatieh.

4. If you aze an applicart, pleasa provwide 2 copy of your sppea’ te the service
Frovider(s| affected by USAC's dedision. 1° you ere a service provider; plsase provide &
cepy of your appeal to the spplicarr (3) affected py USAC's decision.

5, Previde sn authorized signature om your letter of EEpea. .

T2 submit yaur sppeal te USAT by email, email your appeal to

Eppeal sfsl yniversalservice. org. USAC will sutsmatically reply to ifnceming emails o
confirm receipt.

Te submit your sppesl to us by fax, Savx your asppeal to (973) 599-6542.
T2 submit your apresl £& s i ‘paper, send your appesl kot

Letter cf Appe=z]

Schools and Libraries Jivisicr - Corresponcance Unit
100 5. Jeffersca Bd.

2. 4, Bes 30T

Enlppamy, NS 07981

For mere informatiecn en submitting ar appeal to USAC, plesss see the "Appeals EBrocedurs”
posted on our webksite.

It you wish ve sppeal & detisicn in this lstter té the FCC, you should refer to £C Socket
Ne. 02-6 on the first page of your Zppesl o the FOE. fFous appeal must be receivec by
the FCU exr postmarked within 60 days of the dite 2f cthis letter. Faliure to reet this
raguirement will result in automatic emiszal of ysur sppeal. We stzbngly racommend
that you use the elactronic filirmg options described in the “Appeals Froeedurs™ posted en
sur website, II yeou ars submiztirg your appesl wvia United States Postal Jervice, send
ta1. FCE. OFffize of The Secretazy, 445 13th Street =W, Wasnisgton, DC 25554,



FUNDING PISSURSEMENT REICOVERY SLECRT

Cn the pages fellowing thig letter, we have provided a Funding Diskbursemens Recovery
Repor:t iRepart| for the Form 471 app_dcation cited sbove, TEm snclossd Report
iaciudes the Funding Request Wumberis) from the application for which racovery is
necessary. See ths “"Gilde to USAC letier BReporis”™ posted at
atipr/fasac.org/sl/tecle/raference/quide-tsse-lettesr-seposta. aspk far more
informatioan on each of the fields in the Report. USAC is alse sardins this
information to the service provider for laformacionsl purposss, I USAC Has
determined the service prowider is alse resporsible for any rule wiolation or thess
FRN |=|; & separate lette:r will be sent To the service provider devailing the
necessary sexvice provider asctien. The Report sxplains the exsct amgunt the
sppllceEn: is respensiple for repaving.

‘Bohoole and Libreries pivisian
Undversal Serviges Administrative Cempany

go:oessice Matusheli
HANAIC COMM CO



Funding Disbursement Recovery Repert
for Form 471 Application Number: 428029

Fending Begues: Mumber: 11&9080

Services Ordereds TELCOMM SZRVICES
SEIM: 143002480
Service Frevider Kawe: NAVAJO TUMM CO
Cortiract Humber: T

3illlng Accoun:z Humber:

Site Identifiezi 226313

Farding Commitment 51, 08%,001 .59
Finds Qlsbursed to Data: $LBE,TE6. 48

Funds ko be Recoversd Irom Beplleant: S188.76€.48
Cisbursed FPurmd: Becovery Explanatisn:

After & thercugk investigation; it has beern derermined that funds were imgroperly
disbiursed on this funding reguest. ODuring the course of review; it wae debermined that
the Lecknology plan for this encity, covering the relsyant furding year, was not spproved
8% the gtart of aprvicesx, PFrogras riles Teguire applicanté Lo ebtalm amproval of
technelogy plans oy parziss gualified to ipprove teshnoingy plans prisr te chea stare ad
serrices or fubmitting the Form 486, whichever is sarlier, for setvices other than Basic
telecommunications gervice, Sinee this 12 A2k & reguest for basic telecotmunications
service; the technology plan Ffor the relevant funding year needed to be approvad srisr to
sakbmitbing the Forx 486 or the start of ssrvices. Since this reguirement was net met
UEAC will seek recovery of any laproperly distursed funds from the applicsnt,



